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Topics for Discussion

OSHA’s Priorities and Key Strategies

OSHA and VPP

High Profile Enforcement and Rulemaking Activities 

Report on “OSHA Reform” Legislation – Status and Content

Mercer ORC Networks Activities of Note
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OSHA’s Priorities

From a speech by Assistant Secretary for Occupational Safety and 
Health David Michaels at the VPPPA Annual National Conference, 
August 23, 2010:

– Strong, science-based standards and guidance
– Targeted enforcement to pursue workplaces where workers are 

most urgently in need of protection, and
– Giving workers a stronger voice in their safety and health

With so many workers at risk every day, this Administration has 
chosen to focus our attention, our resources, and our resolve on 
developing and strongly enforcing OSHA standards—to send the 
strongest message possible to outlaw employers.
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OSHA’s Key Strategies

Deterrence is the primary objective of OSHA enforcement efforts
– Targeting high-risk workplaces
– Exposing employers violating OSHA standards to a harsh, public 

spotlight
– Strengthening penalties. 

Increasing workers' awareness of their rights and how to exercise 
these rights, and by strengthening whistleblower protections. 

Refocusing and strengthening compliance assistance programs: 
– On-site Consultation Program
– Susan Harwood training grants
– More and better compliance materials tailored to workers, 

especially those with limited English literacy
– Ensuring that cooperative programs achieve their fundamental 

objective -- protecting the safety and health of workers. 
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OSHA’s Key Strategies (cont’d)

Injury and illness prevention programs that can help change the 
culture of workplaces 

Agency collaborations -- with EPA, NIEHS, NIOSH, the Coast Guard 
and MSHA

Strengthening OSHA's use of science -- by working closely with 
NIOSH to more quickly incorporate scientific advances into regulatory 
and compliance assistance activities. 

Strengthening State OSHA plans to ensure that they are at least as 
effective as states covered by Federal OSHA. 
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OSHA’s Key Strategies (cont’d)

Conducting  OSHA’s work with “transparency, openness, integrity and 
humility”
– "OSHA Listens" forum in March to receive comments from 

employers, workers, safety and health professionals and families of 
workers killed on the job 

– Interactive Web chats to discuss the Department of Labor's 
strategic plan and regulatory agenda for OSHA

– Providing online searchable statistics on worksite exposure 
measurements and other data 

Finally, OSHA is moving to modernize workplace injury and illness 
tracking by focusing on accurate recordkeeping 
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OSHA Still Supports Compliance Assistance 
and Voluntary Programs

OSHA has been increasing compliance assistance over the last year 

o 90% is Federally funded in all states

o Specific focus:

– Developing and distributing more information and training 
grants to help workers understand and exercise their 
workplace rights, and to give workers a greater voice in their 
workplaces.

Voluntary Protection Program - VPP

Partnerships

Alliances
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OSHA and VPP

OSHA Assistant Secretary Michaels Supports VPP:

• Wants VPP to remain the model program for preventing worker 
injuries and illnesses.

• Wants to preserve the existence of VPP

• Has moved to ensure the integrity of VPP
. 

o Has initiated a review of VPP implementation by Regions and 
National Office to ensure consistent, high-quality administration 
and conformance with the VPP

• However….federal funding will be eliminated and alternative forms 
of non-governmental funding sought

o OSHA is faced with tight budgets, limited staff, and government-
wide calls to cut programs and expenses
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OSHA Enforcement:  Top 10 Most Cited Standards 
in FY 2010

1) Scaffolding

2) Fall Protection

3) Hazard 
Communication

4) Respiratory 
Protection

5) Ladders

6) Lockout/Tagout

7) Electrical, Wiring 
Methods

8) Powered Industrial 
Trucks

9) Electrical, General 
Requirements

10) Machine Guarding

Presenter
Presentation Notes
Inspections:Up from 40,000 in 2010Using 110 new CSHOsState Plans:Stems from NV program having ~8 fatalities.  Dr. Michaels asked for a complete reviewInfo will be posted publicly on websiteExpect to see state specific recommendations as well as general recommendations for all state plans
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OSHA Enforcement Priorities

11 National Emphasis Programs (NEPs) in Place:

– Amputations
– Combustible Dusts
– Crystalline silica
– Diacetyl
– Hexavalent chromium
– Lead
– PSM - Oil refineries
– PSM - Chemical Plants
– Recordkeeping 
– Ship breaking
– Trenching/excavations

Presenter
Presentation Notes
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Recordkeeping NEP Status and Clarification

Record Keeping NEP launched last fall 

Focused on under-reporting and non-reporting

Also looking at programs or policies discouraging workers from 
reporting
– In particular, concerned about incentive programs that might 

discourage reporting

Now looking at changing the criteria for these inspections
– RK Task group established

NOTE! 
– OSHA is not discontinuing this NEP, but simply re-examining how it 

targets the recordkeeping NEP inspections 
– Considering focusing more on the steel and heavy manufacturing 

sectors (previously the recordkeeping NEP was cross-sector with 
emphasis on low rate facilities in high rate industries)

Presenter
Presentation Notes
Looking at under-reporting and non-reportingAlso looking at anything that discourages workers from reportingIncentive programsLooking at changing the criteria for these inspectionsRK Task group 
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OSHA’s Views on Incentive Programs

Disapproves of incentive programs based primarily on injury and 
illness numbers

Believes these often have the effect of discouraging workers from 
reporting an injury or illness

OSHA says: “We cannot tolerate programs that provide this kind of 
negative reinforcement and this type of program would keep a 
company out of the VPP until the program or practice is corrected.

Examples:
– Offering a pizza party or allowing workers to enter a raffle for a new 

truck as a reward for not reporting a workplace injury or illness
– Offering managers large bonuses for driving down their DART rate 
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OSHA Examples of Good Incentive Programs

Good incentive programs feature positive reinforcement when:
– workers are demonstrating safe work practices 
– workers take active measures such as reporting

close calls
abating hazards
using their stop-work authority to prevent a workplace tragedy

An incentive program that encourages or rewards workers for reporting 
hazards or near misses, or for participating in health and safety 
training or on a health and safety committee are incentives that we can 
get behind.



13©  2010  Mercer LLC. All rights reserved.

Other Potential Enforcement Activities

NEP to focus on new additional “butter” flavorings

Isocyanates NEP to replace the draft asthmagens NEP

Updating the TB Compliance Directive and the Blood-borne 
Pathogens Compliance Directive

Evaluating the Amputations NEP

Possible Cranes and Derricks NEP
– Developing the compliance directive
– Developing compliance officer training

Ergonomics -- Procedures for Ergonomic related inspections under 
review

Nursing Home NEP
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Key Enforcement Activities

Refinery NEP
– Only in Region VI
– Looking into follow-up inspections
– Looking at a new NEP on refineries
– OSHA still finding the same problems that were found at the start of 

the NEP!

Chemical Plant NEP
– Just extended the pilot
– Finding same problems as in the Refinery NEP

Process hazard analysis
Management of change
Safety-instrumented systems
Training
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Severe Violator Enforcement Program (SVEP)

Looking for systemic problems within companies

In effect

Too early to report findings

A web page is under development 
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Corporate-wide Settlement Agreements

Tied into the SVEP

Looking for systemic patterns of violations

OSHA can now approach employers to enter into a 
corporate agreement

New Terminology: “Enterprise Settlement Agreements”
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OSHA Increasing Penalties!

Administratively increasing penalties

Maximum penalties in current OSH Act remain in effect, 
but… adjustments are changing

Piloting the I.T. System in three Area Offices

Roll out in September
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High-Profile Rulemaking Activities 

New Walking-Working Surfaces and Personal Protective Equipment 
(Fall Protection Systems) Proposed Rule
– Proposed Rule issued May 24 (75 FR 28861)
– First NPRM published 4/10/90 (!)

Comments were due August 23

Intended to “help prevent an estimated annual 20 workplace fatalities 
and more than 3,500 [lost workday] injuries”

Essentially a “modernization” effort



19©  2010  Mercer LLC. All rights reserved.

High-Profile Rulemaking Activities (cont’d)

Injury and Illness Prevention Program (I2P2)

PELs

Combustible Dust

Addition of MSD Column to OSHA Log – Imminent?

Silica – NPRM February 2011?

Updating the Hazard Communication Standard  to be consistent with 
the Globally Harmonized System for Classification and Labeling of 
Chemicals (GHS) – Final Rule Spring 2011?

Infectious Diseases – Request for Information, May 6, 2010

Cranes and Derricks in Construction – Final Rule published August 9, 
2010

Presenter
Presentation Notes
SilicaMoving forward, just finished peer reviewBerylliumMoving forward with development processPELsDr. Michaels convened a discussion group – how to update PELsOSHA is seeking stakeholder input to classify hazardous chemicals for which OSHA should develop exposure reduction strategies.   WebForum – 2 weeks long.OSHA is working on a procedure to address chemical exposures using the General Duty ClauseWill be published in Federal RegisterConfined Space in ConstructionRenewing their effort to address thisWill likely mirror the General Industry standardSIPs IV – ConstructionStandards improvement projectPhase IV will focus on ConstructionUpdating references to newest consensus standards and correcting errors in standardsWill be a direct final ruleInfectious DiseasesDr. Michaels is interested in thisWorking on Std for Healthcare industryKleen Energy explosionBased on CSB recommendation, OSHA is considering an ETS and considering rulemakingNo decision yetReportedly doing a lot of outreach on the issue (anyone in the room heard from OSHA?)
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High-Profile Rulemaking Activities (cont’d)

SIPs IV – Construction

Beryllium

Confined Space in Construction

Looking at a standard related to the Kleen Energy explosion

Presenter
Presentation Notes
SilicaMoving forward, just finished peer reviewBerylliumMoving forward with development processPELsDr. Michaels convened a discussion group – how to update PELsOSHA is seeking stakeholder input to classify hazardous chemicals for which OSHA should develop exposure reduction strategies.   WebForum – 2 weeks long.OSHA is working on a procedure to address chemical exposures using the General Duty ClauseWill be published in Federal RegisterConfined Space in ConstructionRenewing their effort to address thisWill likely mirror the General Industry standardSIPs IV – ConstructionStandards improvement projectPhase IV will focus on ConstructionUpdating references to newest consensus standards and correcting errors in standardsWill be a direct final ruleInfectious DiseasesDr. Michaels is interested in thisWorking on Std for Healthcare industryKleen Energy explosionBased on CSB recommendation, OSHA is considering an ETS and considering rulemakingNo decision yetReportedly doing a lot of outreach on the issue (anyone in the room heard from OSHA?)
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Status Report on “OSHA Reform” Legislation

A Quick Re-Cap

– Protecting America’s Workers (PAW) Act, H.R.2067 – 4/23/09

– PAW Act Discussion Draft – 3/9/10

– Miner Safety and Health Act, H.R.5663 – 7/1/10

– Robert C. Byrd Miner Safety and Health Act – 7/21/10
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Focus Now Moved from PAW Act to 
Robert C. Byrd Miner Safety and Health Act 

Miner Safety & Health Act, HR 5663 – introduced 7/1/10

House Education & Labor Hearing – 7/13/10

House Education & Labor Mark-up – 7/21/10 

Amendment in the nature of a substitute (Byrd Miner Act), passed by 
30-17 vote

Placed on House Calendar 7/29/10

Full House vote anticipated in Fall

55 House co-sponsors

Senate introduced S.3671 – 7/29/10

Presenter
Presentation Notes
There have been essentially three bills in different iterations addressing OSHA Reform.I will try to explain them to you.Sen Kennedy proposed in 2007 (with then-Senator Obama) the PAW Act.  Later it was introduced by Congresswoman Woolsey in April 2009 and Senator Kennedy reintroduced it in August 2009.A revised PAW Act (not introduced) was circulated as a Discussion Draft in March of 2010.Then the Miner Safety and Health Act (Miller) was introduced in July 2010.The Miner Safety and Health Act was replaced by the Byrd Miner S&H Act (Miller) on the Jul21,2010, voted out of committee on the 29th of July and the Senate version was introduced on the same day (Rockefeller)H.R.5663 �Title: Robert C. Byrd Miner Safety and Health Act of 2010 �Sponsor: Rep Miller, George [CA-7] (introduced 7/1/2010)      Cosponsors (55) �Latest Major Action: 7/29/2010 Placed on the Union Calendar, Calendar No. 334. �House Reports: 111-579 Part 1Major actions:7/1/2010 Introduced in House7/21/2010 Committee Consideration and Mark-up Session Held. 7/29/2010 Reported (Amended) by the Committee on 111-579, Part I.7/29/2010 Committee on Judiciary discharged.7/29/2010 Placed on the Union Calendar, Calendar No. 334.S.3671 �Title: Robert C. Byrd Mine and Workplace Safety and Health Act of 2010 �Sponsor: Sen Rockefeller, John D., IV [WV] (introduced 7/29/2010)      Cosponsors (1) �Latest Major Action: 7/29/2010 Referred to Senate committee. Status: Read twice and referred to the Committee on Health, Education, Labor, and Pensions. Why now?  A convergence of events:W. Virginia mining disaster (Massey Energy – Upper Big Branch- April 5)– 29 employees diedBP oil rig disaster – 11 employees diedMid-term elections – 2 points – make Republicans vote against workers safety and health bill, and  if the elections were to change the party in control in the House – if Republicans take over leadership – Dems want to pass it now while Dems still have the votes.
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What’s In the Byrd Miner Act?

1.  Mining safety and health provisions

2. Occupational safety and health provisions (Title VII):
Similar to PAW Act Provisions

Enhanced Protections from Retaliation 
Victim’s Rights
Abatement Provisions
Enhanced Civil Penalties
Enhanced Criminal Penalties

New 
Revision to NIOSH Health Hazard Evaluations Section
Titus Bill (State Plan Oversight) 

Presenter
Presentation Notes
So, in essence, the PAW Act has gone away, although not really, replaced by Miner Safety and Health Act which morphed into the Byrd Miner Safety and Health ActHouse taking the lead, but renaming it as the Byrd Miner Act may be an attempt to motivate the Senate by honoring Byrd.  The Senate, given its numbers, will likely find it harder to move the bill.This legislative action extraordinarily fast for CongressByrd Miner Act has taken some of the safety and health provisions from the Protecting America’s Workers Act, and the discussion draft that followed, and rolled them in Title VII of the actMark-up along party lineWhat’s in the Bill?Mining provisions – which I won’t discuss todayTitle VII which amends the OSH Act5 sections of the PAW Act, A through E, with just a few changes were included– (these were the more general provisions)Two new sections were added (F and G) that provide for additional amendments to the OSH Act
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Enhanced Protections from Retaliation

Right to refuse work expanded

More time to file claims

More levels of review and appeal

More relief available to employee

Presenter
Presentation Notes
To SummarizeAll of that (except the 90 day period) was in PAW Act.Moving on to the next section in the Byrd Miner Act taken from PAW Act – Victims' rights
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Enhanced Protections from Retaliation

Prohibits discrimination against employees who refuse to work if there 
is a “reasonable apprehension that the work would result in serious 
injury to, or serious impairment of the health of, the employee or other 
employees.”

Current law, employee may refuse to work when faced with an 
imminent danger of death or serious injury.

Presenter
Presentation Notes
Taken from PAW Act –The enhanced protection from retaliation section - AKA - whistleblower protectionSame as PAW ActCurrent law is very modest in terms of protection.  The OSH Act provision is one of the very first whistleblower provisions that was passed into law and does reflect (with the time periods and remedies) more of an employer bias than the more modern statutes that have been enacted more recently.  I think 12 whistleblower laws enforced by OSHA – all with slightly different provisions. Currently, OSHA regulations (which have been upheld by the Supreme Court) provide that an employee may refuse to work when faced with an imminent danger of death or serious injury.The Byrd Miner Act, like PAW Act, would allow workers to refuse to work if there’s a reasonable apprehension that the work will result in serious injury….There are other similar provisions in other whistleblower laws.
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Enhanced Protections

Extends time to file complaint to 180 days after the alleged violation or the 
date on which the employee knows or should have known about the 
alleged violation.

Current law, employee has 30 days to file complaint following alleged 
violation.

Presenter
Presentation Notes
The Act would also increase the window for filing the complaint-180 days after violation or learning of the violation vs. 30 days after the violation (currently)
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Under current law:
Secretary has 90 days to investigate 

If investigation finds merit in complaint, referred to Solicitor’s office; if no merit, 
complaint dismissed

If a violation found, a determination letter issued to employer – requiring 
employer to:
– Pay back wages
– Reinstate employee
– Reimburse for attorney fees and costs
– Take other steps to provide necessary relief

Enhanced Protections

Presenter
Presentation Notes
ADJUDICATION:This will create a new and slightly more complicated process of adjudication.Under current law (see above) – pretty simple, brief processBut under the Byrd Miner Act…
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Byrd Miner Act:
Will add more levels of review / more relief

Complaint to Secretary (if prima facie case)
– Secretary investigates and issues decision within 90 days
– If finds reasonable cause to believe violation occurred, Secretary shall issue a 

preliminary order.

Preliminary Order consisting of :
– Injunctive Relief
– Compensatory & Exemplary (Punitive) Damages:

• Correct violation
• Reinstate employee with back pay and all conditions of prior employment
• Expunge all warnings, reprimands, etc. from paper or electronic records or 

databases
• Pay attorneys fees and costs

Enhanced Protections

Presenter
Presentation Notes
Big Change– preliminary order requiring employer to take action prior to final decision on violation (just reasonable cause to believe a violation occurred) including reinstatement.Damages include:Correct violationReinstate employee with back pay and all conditions of prior employmentExpungement of all warnings, reprimands, etc. from paper or electronic records or databasesAttorneys fees and costs
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Hearing: 

30 days to object to Secretary’s findings & request a hearing (but still must 
reinstate)
Hearing shall be conducted “expeditiously” before ALJ (who has subpoena 
power)
ALJ has 90 days to issue decision from date of request
If violation found, ALJ can order relief.

Enhanced Protections

Presenter
Presentation Notes
As is the case with other whistleblower rules, this would provide for a hearing before and ALJ (Administrative Law Judge)Appeals of that decision go to a review board created by Secretary (SEE NEXT SLIDE)



30©  2010  Mercer LLC. All rights reserved.

Review Board:

Within 30 days of ALJ decision, may appeal to “review board”
Within 90 days of appeal, Secretary shall issue final decision
Complainant  can bring to the US district court de novo action if inaction 
(90 days) by ALJ or review board
Appeal to U.S. Court of Appeals within 60 days of final decision

Enhanced Protections

Presenter
Presentation Notes
Appeals of ALJ decision go to a review board created by Secretary (90 is increase from 60 days in PAW Act)Then on to the US Court of Appeals if necessary
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Victims' Rights

The Byrd Miner Act:

Would create rights for victims and their representatives 

Is based on PAW Act & Discussion Draft with 2 new sections added

Nothing  comparable in current law

Presenter
Presentation Notes
Victims’ rights section in the Byrd Miner Act came from provisions in the PAW Act and Discussion Draft with 2 new sections added.
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Victims' Rights

During an OSHA inspection or investigation, victims 
(or representatives of victims) will have the right to:

Meet with the Secretary prior to the Secretary’s decision to issue a 
citation or take no action;

Receive a copy of the citation at the same time as the employer;

Be informed of any notice of contest or addition of parties;

Be provided notification of the date and time of any proceedings, 
service of pleadings and an explanation of rights.

Presenter
Presentation Notes
“victim” is defined as “an employee, including a former employee, who has sustained a work-related injury or illness that is the subject of an inspection or investigation conducted under section 8, or a family member of a victim” who has died or has become incapacitated.”Report language discussed later (slide 22) not here.  (See page 79 Report) 
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Victims' Rights

Modification & Contest of Citation:

Before entering into an agreement to withdraw or modify a citation, the 
Secretary shall notify a victim or representative of the victim and 
provide them with an opportunity to appear and make a statement 
before the parties conducting the settlement negotiations.

Presenter
Presentation Notes
In PAW Act, employees could have objected if a modification of a citation failed to “effectuate the purposes of the Act.”  Now, in Byrd Miner Act, that provision dropped – victims now  just entitled to notice of withdrawal or modification and can make a statement.Other rights created before Review Commission….
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Rights Before Commission:

To be notified of time and date of proceeding;

To receive pleadings and decisions

To appear and make a statement

Victims' Rights

Presenter
Presentation Notes
Rights before the Commission – added in the Discussion DraftCommission to establish rules governing rights
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The Commission “shall”… “in rendering any decision, 
provide due consideration to any statement or information 
provided by any victim before the Commission.”

House Report 111-579 - Part 1:  “Under Section 702, a family member would 
be provided the opportunity to appear and make a statement before the 
Review Commission, but would not be conferred formal ‘party status.’…It is 
the intent that such statement or information should be provided the same 
weight as provided to a party that was granted permission to participate as an 
amicus curae.”

Victims' Rights

Presenter
Presentation Notes
There were two new provisions added to Byrd Miner Act – that were not in PAW Act or the Discussion Draft. First,  Byrd Miner Act added this first  provision (above). Questions regarding the use of ‘shall’-although a victim is not a party to proceedings, the language that Comm. “shall” consider statement or information, it would be treated as evidence but that employer would not be able to respond to it.  It was intended for statement or information to be treated as evidence – so report language attempts to clarify this.
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The Secretary shall designate at least 1 employee at each 
OSHA area office to serve as a “family liaison.”

Victims' Rights

Presenter
Presentation Notes
Second –A family liaison provision was added to Byrd Miner Act – done to assist victims by forcing OSHA to address victims and their families throughout the process.  
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Abatement Required During Contest

Under current law, a notice of contest automatically stays the time set 
for abatement in the citation until the citation becomes a final order.

Under PAW Act, the time for abatement, for a serious, willful or repeat 
violation, ran from the receipt of citation; filing a notice of contest would 
not stay time for abatement.

Presenter
Presentation Notes
Sponsors of bill have focused on abatement because they see employers abusing the system and leaving workers exposed to hazards because under current law…(see above).Under PAW Act the provision read (as above) with no appeal process, no opportunity for an employer to explain why abatement shouldn’t run.
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Under PAW Act Discussion Draft, for serious, willful or repeated 
violations, employer could petition for a stay of abatement from the 
Review Commission. 

To succeed, employer must demonstrate:  
1. A substantial likelihood of success on its contest of the violation;
2. Will suffer irreparable harm absent a stay; and
3. That a stay will not adversely affect worker safety and health.

Abatement During Contest

Presenter
Presentation Notes
So under PAW Act Discussion Draft, a process for appeal was added but…The test, which is basically a test for injunctive relief, was too harsh – e.g., to prove irreparable harm can’t be a monetary harm, but what harm could a company show?So some folks had discussions with the staff that the second prong should be removed – just a two prong test.So in the Byrd Miner Act you now have this test. 
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Under Byrd Miner Act, employer can petition for a stay of abatement 
from the Review Commission on the reasonableness of the time set 
for abatement and the existence of the alleged violation. 

To succeed, employer must now demonstrate: 
– A substantial likelihood of success on its contest of the violation;
– That a stay will not adversely affect worker safety and health.

Abatement During Contest

Presenter
Presentation Notes
So the most difficult (if not impossible) prong of the test has been removed which reduces the burden on the employer to obtain a stay of abatement.However, you can only challenge the reasonableness of the time set for abatement and the existence of the violation itself.The bill requires an expedited process.
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The Commission shall develop rules of procedure and at a 
minimum shall provide:

– Expedited hearing before ALJ within 15 days after motion for stay 
filed;

– Appeal ALJ decision to Commission, its decision whether to grant 
review rendered within 10 days;

– Commission decision rendered within 30 days.
– If no quorum at Commission, decision of ALJ becomes final order.

Abatement During Contest

Presenter
Presentation Notes
On appeal to Commission, if no decision is rendered or no quorum is seated on the Commission, the decision of ALJ becomes a final order.
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Enhanced Civil Penalties

Willful and repeat violations increase from a maximum of 
$70,000 to a maximum of $120,000, minimum of $8000 up from 
$5000

If a willful or repeat causes the death of an employee, the 
maximum penalty is $250,000 and the minimum is $50,000 
($25,000)

Serious violations increase from a maximum of $7000 to a 
maximum of $12,000

If a serious violation causes an employee death, the maximum 
penalty is $50,000 and the minimum is $20,000 ($10,000)

CPI adjustments to penalty maximums every 4 years

Presenter
Presentation Notes
“enhanced” civil penalties – nice way of saying increased civil penalties.($AMT) – for employers with 25 or fewer employeesThis section would increase civil penalties – same as PAW Act and Discussion Draft (with one change??)Keep in mind that civil penalties have not been increased in 20 years.With cost of living adjustments (Consumer Price Index) to the penalty amounts every 4 years – which has not been in place.See Sect 17 ACT - $5K to $8K – Minimum penalty increases to $8000Up to $7000/day for failure to abate
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Enhanced Civil Penalties

Repeat Violation Determination

“In determining whether a violation is repeated, the 
Secretary shall consider the employer’s history of 
violations under this Act and under State occupational 
safety and health plans established under Section 18.”

Current Law:  OSHA cannot cite an employer for a repeat 
violation if original violation occurred in a state plan state.

Presenter
Presentation Notes
New provision - not in the PAW Act or Discussion DraftThat for enforcement purposes OSHA wants to be able to access the employer’s records in state plan states (which they didn’t do before) – better able to find repeat violatorsShows us that the Senate is ready to get involved –this is an amendment that Sen. Murray, chair of the senate subcommittee that has jurisdiction over OSHA issues wanted put in to the bill.  She hasn’t really been active on this issue – this could denote a new level of commitment to moving the bill.
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Current law makes it a crime for an employer to 
“willfully” violate a standard or regulation where that 
violation caused the death of an employee; 

–up to six months in jail and
–$500,000 fine (corporation)

Criminal Provisions

Presenter
Presentation Notes
Increased criminal provisions – made some significant changes from PAW Act and Discussion DraftNet is a little broader, fines larger and longer prison timeCOMPARE THIS TO  <<NEXT SLIDE>>
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Criminal Provisions

Miner Act (like PAW Act Discussion Draft) makes it a 
crime for an “employer” to “knowingly” violate a standard 
or regulation where that violation “caused or contributed 
to” the death of any employee; up to 10 years in jail and 
$500,000 fine; up to 20 years in jail for second offense.

Byrd Miner Act  adds new word to criminal sections –
kept “knowingly” but added “caused or significantly
contributed to the death….”

Presenter
Presentation Notes
DEATHFrom PAW Act  = willfullyDiscussion Draft = knowinglyMiner Act = kept knowinglyByrd Miner Act = added “significantly” – makes it harder for the prosecution to prove guilt of employer.But remember, definition of “employer” under PAW Act Discussion Draft and now Byrd Miner Act remains….
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Criminal Provisions
Under Byrd Miner Act (like PAW Act Discussion Draft) 
“employer” defined as “any officer or director”

House Report 111-579 - Part 1:  “The Committee intends this provision to 
criminalize only action or inaction by corporate officers or senior managers 
when they:
1) Know that the conduct is occurring,
2) Have the authority and ability to correct, or cause the correction of, the 

act or condition, and
3) Fail to exercise their authority to take appropriate action to prevent the 

action or correct the act or condition.

“The Committee also subscribes to the position, articulated in related case 
law, that the failure of the corporate official to have actual knowledge of the 
violative act or condition will not act as a barrier to criminal liability where there 
is evidence that the official knowingly shielded himself or herself from 
information necessary to gain requisite knowledge – in other words, was 
‘willfully blind’ to a violative act or condition.”

Presenter
Presentation Notes
Here’s the tricky part – employer is still defined as “any officer or director,”  which is undefined in the bill (this comes from PAW Act Discussion Draft, PAW Act had term “any responsible corporate officer” instead.)Concerns that it was too vague -- needed to be defined and narrowed it in report languageAdded another paragraph in report dealing with ‘willfully blind’ or ostrich employer
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Miner Act (like PAW Act Discussion Draft) makes it a crime for 
an employer to “knowingly” violate a standard or regulation 
where that violation “caused or contributed to serious bodily 
harm to any employee.” 

– Up to 5 years in jail and/or $250,000 fine; up to 10 years in 
jail for second offense.

Byrd Miner Act again inserts the new word – “caused or 
significantly contributed to serious bodily harm” to an 
employee.

Criminal Provisions

Presenter
Presentation Notes
BODILY HARMNew crime - criminal provisions apply for first time when there is not an employee death.Byrd Miner Act’s insertion of word “significantly” is a good step, but the definition of “serious bodily harm” has been evolving.So far, there’s been essentially 3 different definitions….
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Criminal Provisions

“Serious Bodily Harm” Definitions: 

1. The PAW Act Definition
– Injury that results in: “a substantial risk of death; protracted and 

obvious physical disfigurement; or protracted loss or 
impairment, of the function of a bodily member, organ, or mental 
faculty.”

2. The PAW Act Discussion Draft Definition
– “any circumstance, deficiency or shortfall that could result in an 

injury or illness including, risk of death, unconsciousness, 
physical disfigurement, or loss or impairment (whether 
permanent or temporary) of the function of a bodily member, organ, 
or mental facility.”

Presenter
Presentation Notes
Each bill has had a different definition
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3.  The Miner Act & Byrd Miner Act Definition:
–“Serious bodily harm” means “bodily injury or 
illness that involves –
A. A substantial risk of death;
B. Protracted unconsciousness;
C. Protracted and obvious physical disfigurement; or
D. Protracted loss or impairment, either temporary or 

permanent, of the function of a bodily member,  
organ, or mental faculty.”

Criminal Provisions

Presenter
Presentation Notes
So we almost came full circle…the definition in the Miner Act  & Byrd Miner Act is almost back to the originalMost importantly – the term “protracted” reinserted in the definition.Some other criminal provisions I wanted to call your attention to… <<NEXT SLIDE>>
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Criminal Provisions

Advance Notice:
Current Law:  If give advanced notice of inspection, receive 
fine and 6 months imprisonment. Strict liability statute, no bad 
intent required.

PAW Act: Same as current law, but increased fine and not 
more than 2 years in prison.

Byrd Miner Act:  “[A]ny person that knowingly gives, causes to 
give, or attempts to give or cause to give, advance notice of 
any inspection conducted under this Act with the intention of 
impeding, interfering with, or adversely affecting the results of 
such inspection.” Fine or imprisonment of not more than 5 
years.

Presenter
Presentation Notes
The Byrd Miner Act made a modification to a current criminal provision regarding giving advance notice of an OSHA inspection.  Current law says(see above)The Byrd Miner Act removed the strict liability provision – now prosecutors will have to show that the advanced notice was done with the intent to impede, interfere or adversely affect the inspection.  A slip of the tongue won’t land you in prison.Bad news is that if you do end up in prison it won’t be for 6 months but could be up to 5 years.
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Pre-final Order Interest

“Pre-final order interest on penalties shall begin to 
accrue on the date the party contests a citation 
issued under the Act and shall end upon the 
issuance of the final order.”

Current Law: If employer contests a citation, no 
interest accruing on penalty amount.

Presenter
Presentation Notes
New provision added to Miner Act and kept in Byrd Miner Act regarding pre-final order interest.It begins to accrue on the date the party contests a citation.  If employer wins, no interest (obviously).The information on the previous slides were all provisions that were in the various OSHA reform legislation in some form.  So now I’d like to discuss the two completely new sections that were added to Byrd Miner Act<<NEXT SLIDE>>
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Health Hazard Evaluations

Added to Byrd Miner Act:
“The Secretary shall determine following a written request 
by any employer, authorized representative of current or
former employees, physician, other federal agency, or 
state or local health department,…whether any substance 
normally found in the place of employment has potentially 
toxic effects …or whether any physical agents, equipment, 
or working condition found or used has potentially hazard 
effects; and shall submit such determination both to 
employers and affected employees as soon as possible.”

Presenter
Presentation Notes
first, there are some amendments to the language authorizing health hazard evaluations performed by NIOSHNew additions in red – just added in the Byrd Miner Act – not in 5633 or PAW Act.New provision expands who can request the secretary to look in potentially adverse exposures – done at NIOSH’s request according to Hill staffer.  They said that often it’s physicians, state or local health departments and federal agencies that are the first to spot new and emerging health hazards, so NIOSH wanted them to have the authority to request NIOSH intervention.Provision also expands what the secretary will be looking at – not just toxic substances.  It adds physical agents, equipment or working conditions to the scope of their investigations.  According to a Hill staffer this change was to bring it on par with the mining industry where NIOSH can already look at potential hazards other than just toxic substances.Finally, last new provision, added to Byrd Miner Act at mark-up.<<NEXT SLIDE>>
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State Plan Oversight

Added to Byrd Miner Act: 
Ensuring Worker Safety Act (HR 4864)

1. Establishes process for review of state plans by OSHA, 
and authority to compel remedy without beginning 
process for withdrawing approval;

2. Would give federal OSHA concurrent enforcement 
authority; 

3. GAO study authorized every 5 years to examine 
effectiveness of state plans.

Presenter
Presentation Notes
Introduced in March by Rep. Dina Titus (D-NV) as a stand alone bill.Committee voted to make it part of Byrd Miner Act at markup – so it’s not really new, just newly included in bill.Currently, according to Rep. Titus (D-NV), Federal OSHA has only two options with state plans – can ask nicely or pull the plug on the planThis provision provides a middle ground by giving OSHA options other than plan terminationOSHA can require state plan action but states have the ability to appeal OSHA’s orders.
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Why Now?

Copyright © 2010, ORC Worldwide 53

The Timing is Right for House Passage

29 workers die 11 workers die

Presenter
Presentation Notes
Why now?  A convergence of events.W. Virginia mining disaster – 29 employees diedBP oil rig disaster – 11 employees diedMid-term elections – 2 points – a) make Rep. vote against workers safety and health bill, and b) if the elections were to change the party in control in the House – if Rep. take over leadership – want to pass it now while Dems still have the votes.
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Mercer ORC Networks Position Statement

“HR 5663, like its predecessors, would do little to modernize the basic 

framework of the OSH Act to meet the safety and health challenges of 

the 21st Century workplace and workforce.  In addition, ideally, ORC 

would have liked to have seen Congress go beyond focusing primarily 

on the enforcement-related provisions of the Act and also seek to 

provide OSHA with additional incentives, tools and resources to assist 

the vast majority of employers that are earnestly interested in 

protecting their workers but that may lack the capacity and 

competencies to do so effectively.”  
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Mercer ORC Networks Position Statement (cont’d)

“However, despite the limited focus and scope of HR 5663, 
ORC has concluded that with a few modifications 
suggested below, the proposed amendments to the OSH 
Act have the potential to afford improved protections to at 
least those workers facing the most challenging workplace 
conditions in situations where their employers may be 
resistant to providing the most essential protections and 
meeting even the most basic compliance obligations. 
There are, unfortunately, still too many employers that do 
not sufficiently appreciate the legal necessity, the moral 
obligation or the business benefits of assuring a safe and 
healthful workplace – for those businesses, strong 
enforcement and assurances of worker rights may be 
necessary to incentivize compliance.” 
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Byrd Miner Act--Next Steps

The Byrd Miner Act adopts key ORC recommendations of the Position 
Statement

– Substantially reduces the burden of getting a stay of abatement 
during contest of a citation

– Limits the potential for criminal liability to a “significant” contribution 
to death or bodily injury

– Significantly limits the types of injuries and illnesses subject to 
criminal prosecution

– The Committee Report provides limits on when an officer or director 
may be subject to criminal liability
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Mercer ORC Networks Activities of Note

Three Task Force Activities offer opportunities for member 
participation and input:

1. Fatality and Serious Injury Task Force
Priorities:
- Error minimization

- Risk tolerance
- Behavior
- Risk recognition

- Minimizing consequences
- Hierarchy of controls
- Layers of defense

- Understanding behavior
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Mercer ORC Networks Activities of Note

2.   EHS Metrics Task Force
Objectives:
- More useful leading indicators concerning the recognition and 

management of risk
- Metrics to assess and drive key elements of a S&H 

management system 
- A more effective approach to trailing (outcome) metrics that 

can be applied on a global basis
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Mercer ORC Networks Activities of Note

3.   Sustainability Task Force 
Key Initial Actions:
- Develop common definitions for Corporate Social 

Responsibility/Sustainable Development (CSR/SD)
- Identify and share good practices in SHE integration with 

CSR/SD
- Identify specific integration points of SHE with CSR/SD

- Compile “how tos” to accomplish the integration, especially 
for S&H linkage with CSR/SD

- Compile/develop metrics of successful and effective S&H 
linkage with CSR

- Leverage/link with ASSE Task Group
- Leverage/link with ORC Alternative Metrics Task Force

- Develop a clearinghouse to share compiled good practices



Questions or Comments?

Dee Woodhull
202-293-2980
dee.woodhull@mercer.com
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